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ENERGY EMPLOYEES COMPENSATION

Even with Needed Improvements in Case
Processing, Program Structure May
Result in Inconsistent Benefit Outcomes

What GAO Found

During the first 214 years of the program, ending December 31, 2003, Energy
had completely processed about 6 percent of the more than 23,000 cases that
had been filed. Energy had begun processing nearly 35 percent of the cases,
but processing had not yet begun on nearly 60 percent of the cases. Further,
insufficient strategic planning and systems limitations complicate the
assessment of Energy’s achievement of goals related to case processing, as
well as goals related to program objectives, such as the quality of the
assistance provided to claimants in filing for state workers’ compensation.

While Energy got off to a slow start in processing cases, it is now processing
enough cases that there is a backlog of cases waiting for review by a
physician panel. Energy has taken some steps intended to reduce this
backlog, such as reducing the number of physicians needed for some panels.
Nonetheless, a shortage of qualified physicians continues to constrain the
agency’s capacity to decide cases more quickly. Consequently, claimants will
likely continue to experience lengthy delays in receiving the determinations
they need to file workers’ compensation claims. In the meantime, Energy
has not kept claimants sufficiently informed about the delays in the
processing of their claims as well as what claimants can expect as they
proceed with state workers’ compensation claims.

GAO estimates that more than half of the cases associated with Energy
facilities in 9 states that account for more than three-quarters of all Subtitle
D cases filed are likely to have a willing payer of benefits. Another quarter of
the cases in these 9 states, while not technically having a willing payer, have
workers’ compensation coverage provided by an insurer that has stated that
it will not contest these claims. However, the remaining 20 percent of the
cases in these 9 states lack willing payers and are likely to be contested. This
has created concerns about program equity in that many of these cases may
be less likely to receive compensation. Because of data limitations, these
percentages provide an order of magnitude estimate of the extent to which
claimants will have willing payers. These estimates could change as better
data become available or as circumstances change, such as new contractors
taking over at individual facilities. The estimates are not a prediction of
actual benefit outcomes for claimants.

Various options are available to improve payment outcomes for the cases
that receive a positive physician panel determination, but lack willing
payers. While not recommending any particular option, GAO provides a
framework that includes a range of issues to help the Congress assess
options if it chooses to change the current program. One of these issues in
particular—the federal cost implications—should be carefully considered in
the context of the current and projected federal fiscal environment.
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Accountablllty * Integrity * Reliability

United States General Accounting Office

Washington, DC 20548

May 28, 2004

The Honorable Charles E. Grassley
Chairman, Committee on Finance
United States Senate

Dear Mr. Chairman:

For the last several decades, the Department of Energy (Energy) and its
predecessor agencies and contractors have employed thousands of
individuals in secret and dangerous work in the nuclear weapons
production complex. Over the years, employees were exposed to toxic
substances, including radioactive and hazardous materials, and studies
have shown that many of these employees subsequently developed serious
illnesses. The Energy Employees Occupational Illness Compensation
Program Act (EEOICPA) established two programs to help secure
compensation for employees who developed occupational illnesses or for
their survivors. Congressional Committees, as well as individual Members
of Congress, claimants, and advocates have raised concerns regarding
Energy’s processing of claims and the availability of benefits once claims
have been decided.

Enacted as title XXXVI of the Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001, which was signed into law on
October 30, 2000, this legislation has two major components. Subtitle B
provides eligible workers who were exposed to radiation or other toxic
substances and who subsequently developed illnesses, such as cancer and
lung disease, with a one-time payment of up to $150,000 and covers future
medical expenses related to the illness. The Department of Labor
administers these benefits, payable from a compensation fund established
by the same legislation. Subtitle D allows Energy to help its contractor
employees file state workers’ compensation claims for illnesses
determined by a panel of physicians to be caused by exposure to toxic
substances while employed at an Energy facility. Individuals may apply for
and receive benefits under both programs since benefits are not offset
against each other.

You asked that we study the effectiveness of the benefit program under
Subtitle D of EEOICPA in assisting employees of Energy’s contractors in
obtaining compensation for occupational illnesses. In addition, in the
conference report for the 2003 appropriations for Energy, the conferees
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directed that we study this issue (see GAO-04-515). We focused our work
on four key areas: (1) the number, status, and characteristics of claims
filed with Energy; (2) the extent to which Energy policies and procedures
help employees file timely claims for state workers’ compensation
benefits; (3) the extent to which there will be a “willing payer” of workers’
compensation benefits; that is, an insurer that—by order from, or
agreement with, Energy—will not contest these claims; and (4) a
framework that could be used for evaluating possible options for changing
the program to the extent that there may not be willing payers of benefits.

To perform our review, we analyzed data extracted from Energy’s Subtitle
D case management system for applications filed through June 30, 2003,
and again through December 31, 2003. We determined that the data we
used were sufficiently reliable for our purposes by performing electronic
testing for obvious errors in accuracy and completeness, reviewing
available documentation, and interviewing agency officials and
contractors knowledgeable about the data. We also reviewed the
provisions of, and interviewed officials with, the workers’ compensation
programs in 9 states, which account for more than three-quarters of
Subtitle D cases filed, and we interviewed the contractors operating the
major facilities in these states. In addition, we conducted site visits to
three Energy facilities in Oak Ridge, Tennessee, the state with facilities
accounting for the largest number of Subtitle D claims. We also
interviewed key program officials and other experts. We conducted our
review from April 2003 through April 2004 in accordance with generally
accepted government auditing standards. For a more complete
explanation of our methodology, see appendix 1.

. : During the first 2% years of the program, ending December 31, 2003,
Results in Brief Energy had fully processed about 6 percent of the more than 23,000 cases

received. Most of the fully processed cases had been found ineligible
because of either a lack of employment at an eligible facility or an illness
related to toxic exposure. Less than 1 percent of all cases had received a
determination by a physician panel, a document needed to pursue a
workers’ compensation claim under this program. In addition, Energy had
not begun processing on nearly 60 percent of the cases it has received.
Insufficient strategic planning and systems limitations complicate the
assessment of Energy’s achievement of goals related to case processing, as
well as goals related to program objectives, such as the quality of the
assistance provided to claimants in filing for state workers’ compensation.
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While Energy got off to a slow start in processing cases, it is now
processing enough cases that there is a backlog of cases waiting for review
by a physician panel. Energy has taken some steps intended to reduce this
backlog, such as reducing the number of physicians needed for some
panels. Nonetheless, a shortage of qualified physicians continues to
constrain the agency’s capacity to decide cases more quickly.
Consequently, claimants will likely continue to experience lengthy delays
in receiving the determinations they need to file workers’ compensation
claims. In the meantime, Energy has not kept claimants sufficiently
informed about the delays in the processing of their claims as well as what
claimants can expect as they proceed with state workers’ compensation
claims.

More than half of the cases associated with Energy facilities in the 9 states
that account for more than three-quarters of all Subtitle D cases filed are
likely to have a willing payer of benefits. Another quarter of the cases for
these 9 states, while not technically having a willing payer, have workers’
compensation coverage provided by an insurer that has stated that it will
not contest these claims. However, the remaining 20 percent of the cases
in these 9 states lack willing payers and are likely to be contested, which
means that many of these cases may be less likely to receive
compensation. Because of data limitations, these percentages provide an
order of magnitude estimate of the extent to which claims will have willing
payers. The estimates are not a prediction of actual benefit outcomes for
claimants. Further, these estimates could change as better data become
available or as circumstances change, such as new contractors taking over
at individual facilities. For example, the contract for environmental
cleanup at a facility in Kentucky will expire on September 30, 2004, and it
is unclear at this point how the subsequent contractor will deal with the
claims of employees of prior contractors. If the change in contractors
results in these claims being contested, our overall estimate of the cases
that are likely to be contested could increase to 33 percent. For all
claimants, actual compensation is not certain because of additional factors
such as the rules in the state workers’ compensation programs or
contractors’ uncertainty on how to compute the benefit.

Various options are available to improve payment outcomes for the cases
that receive a positive physician panel determination, but lack willing
payers under the current program. If it were decided that the program
should be modified, the options for changing it range from adding a federal
benefit to the existing program for cases that lack a willing payer to
designing a completely new program. Congress would need to examine
these options in terms of several issues, including the source, method, and
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Background

amount of the federal funding required to pay benefits; the length of time
needed to implement changes; the criteria for determining who is eligible;
and the equitable treatment of claimants. In particular, the federal cost
implications of these options should be carefully considered in the context
of the current and projected federal fiscal environment.

We are making several recommendations to Energy to help improve its
effectiveness in assisting Subtitle D claimants in obtaining compensation
for occupational illnesses. Specifically, we are recommending that Energy
take additional steps to expedite the processing of claims through its
physician panels, enhance the quality of its communications with
claimants, improve the quality of its case management data and its
capabilities to aggregate these data to address program issues, and
consider developing a legislative proposal to address the willing payer
issue. In commenting on a draft of this report, Energy indicated that the
agency had already incorporated several of our recommendations and will
aggressively tackle the remainder. However, Energy did not specifically
comment on each recommendation. In addition, Energy highlighted
initiatives either planned or underway that pertain to our
recommendations. Energy’s comments are provided in appendix II.

Energy oversees a nationwide network of 40 contractor-operated
industrial sites and research laboratories that have historically employed
more than 600,000 workers in the production and testing of nuclear
weapons. In implementing EEOICPA, the President acknowledged that it
had been Energy’s past policy to encourage and assist its contractors in
opposing workers’ claims for state workers’ compensation benefits based
on illnesses said to be caused by exposure to toxic substances at Energy
facilities.' Under the new law, workers or their survivors could apply for
assistance from Energy in pursuing state workers’ compensation benefits,
and if they received a positive determination from Energy, the agency
would direct its contractors to not contest the workers’ compensation
claims or awards. Energy’s rules to implement the new program became
effective in September 2002, and the agency began to process the
applications it had been accepting since July 2001, when the law took
effect.

'Executive Order 13179, December 7, 2000.
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Energy’s claims process has several steps. First, claimants file applications
and provide all available medical evidence. Energy then develops the
claims by requesting records of employment, medical treatment, and
exposure to toxic substances from the Energy facilities at which the
workers were employed. If Energy determines that the worker was not
employed by one of its facilities or did not have an illness that could be
caused by exposure to toxic substances, the agency finds the claimant
ineligible. For all others, once development is complete, a panel of three
physicians reviews the case and decides whether exposure to a toxic
substance during employment at an Energy facility was at least as likely as
not to have caused, contributed to, or aggravated the claimed medical
condition. The panel physicians are appointed by the National Institute for
Occupational Safety and Health (NIOSH) but paid by Energy for this work.
Claimants receiving positive determinations are advised that they may
wish to file claims for state workers’ compensation benefits. Claimants
found ineligible or receiving negative determinations may appeal to
Energy’s Office of Hearings and Appeals.
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Figure 1: Energy’s Claims Process
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Each of the 50 states and the District of Columbia has its own workers’
compensation program to provide benefits to workers who are injured on
the job or contract a work-related illness. Benefits include medical
treatment and cash payments that partially replace lost wages.
Collectively, these state programs paid more than $46 billion in cash and
medical benefits in 2001. In general, employers finance workers’
compensation programs. Depending on state law, employers finance these
programs through one of three methods: (1) they pay insurance premiums
to a private insurance carrier, (2) they contribute to a state workers’
compensation fund, or (3) they set funds aside for this purpose as self-
insurance. Although state workers’ compensation laws were enacted in
part as an attempt to avoid litigation over workplace accidents, the
workers’ compensation process is still generally adversarial, with
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Energy Has Processed
Few Cases, and
Insufficient Strategic
Planning and Data
Collection Complicate
Program Management

employers and their insurers tending to contest aspects of claims that they
consider not valid.

State workers’ compensation programs vary as to the level of benefits,
length of payments, and time limits for filing. For example, in 1999, the
maximum weekly benefit for a total disability in New Mexico was less than
$400, while in Iowa it was approximately $950. In addition, in Idaho, the
weekly benefit for total disability would be reduced after 52 weeks, while
in Iowa benefits would continue at the original rate for the duration of the
disability. Further, in Tennessee, a claim must be filed within 1 year of the
beginning of incapacity or death. In contrast, in Kentucky, a claim must be
filed within 3 years of either the last exposure to most substances or the
onset of disease symptoms, but within 20 years of exposure to radiation or
asbestos.

EEOICPA allows Energy, to the extent permitted by law, to direct its
contractors to not contest the workers’ compensation claims filed by
Subtitle D claimant who received a positive determination from a
physician panel. In addition, the statute prohibits the inclusion of the costs
of contesting such claims as allowable costs under its contracts with the
contractors; however, Energy’s regulations allow the costs incurred as the
result of a workers’ compensation award to be reimbursed in the manner
permitted under the contracts. The Subtitle D program does not affect the
normal operation of state workers’ compensation programs other than
limiting the ability of Energy or its contractors to contest certain claims;
Energy does not have authority to expand or contract the scope of any of
these state programs. Thus, actions taken by Energy or its contractors will
not make a worker eligible for compensation under a state workers’
compensation system if the worker is not otherwise eligible.

As of December 31, 2003, Energy had completely processed about

6 percent of the more than 23,000 cases that had been filed, and the
majority of all cases filed were associated with facilities in 9 states. Energy
had begun processing on nearly 35 percent of cases, but processing had
not begun on nearly 60 percent of the cases. Assessment of Energy’s
achievement of case processing goals is complicated by systems
limitations. Further, these limitations make it difficult to assess the
achievement of goals related to program objectives, such as the quality of
the assistance given to claimants in filing for state workers’ compensation.
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About 6 Percent of Cases
Have Been Fully Processed

During the first 2% years of the program, ending December 31 2003,
Energy had fully processed about 6 percent of the more than 23,000 cases
it received. The majority of these fully processed cases had been found
ineligible because of either a lack of employment at an eligible facility or
an illness related to toxic exposure. Of the cases that had been fully
processed, 150 cases—Iless than 1 percent of the more than 23,000 cases
filed—had received a final determination from a physician panel. More
than half of these determinations (87 cases) were positive. As of the end of
calendar year 2003, Energy had not yet begun processing nearly 60 percent
of the cases, and an additional 35 percent of cases were in various stages
of processing. As shown in figure 2, the majority of the cases being
processed were in the case development stage, where Energy requests
information from the facility at which the claimant was employed. About

2 percent of the cases in process were ready for physician panel review,
and an additional 3 percent were undergoing panel review.

. _____________________________________________________________________________|
Figure 2: Case status as of December 31, 2003

Fully processed

95% In case
development

2% Ready for

In processing —» physican panel
review

3% Undergoing
physican panel
review

Unprocessed

Source: GAO analysis of Energy data.

A majority of all cases were filed early during program implementation,
but new cases continue to be filed. More than half of all cases were filed
within the first year of the program, between July 2001 and June 2002.
However, between July 2002 and December 31, 2003, Energy continued to
receive an average of more than 500 cases per month. Energy officials
report that they continue to receive approximately 100 new cases per
week.
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Energy Facilities in 9 While cases filed are associated with facilities in 43 states or territories,
States Account for More the majority of cases are associated with Energy facilities in 9 states, as
than 75 percent of Cases shown in figure 3. Facilities in Colorado, Idaho, Iowa, Kentucky,
New Mexico, Ohio, South Carolina, Tennessee, and Washington account
for more than 75 percent of cases received by December 31, 2003. The
largest group of cases is associated with facilities in Tennessee.

Figure 3: Distribution of Cases by Employee’s Last Energy Facility Worked
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Source: GAO analysis of Energy data.

Note: Facility information is missing or unknown for 1,859 cases.

Workers filed the majority of cases, and cancer is the most frequently
reported illness. Workers filed more than 60 percent of cases, and
survivors of deceased workers filed about 36 percent of cases. In 2 percent
of the cases, a worker filed a claim that was subsequently taken up by a
survivor. Cancer is the illness reported in nearly 60 percent of the cases.
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Diseases affecting the lungs accounted for an additional 15 percent of the
cases. Specifically, chronic beryllium disease and/or beryllium sensitivity
were reported in 7 percent of the cases, 8 percent reported asbestosis, and
less than 1 percent claimed chronic silicosis.

Insufficient Strategic
Planning and Data
Collection Limit Energy’s
Ability to Determine
whether Program Goals
Are Being Met

Insufficient strategic planning regarding system design, data collection,
and tracking of outcomes has made it more difficult for Energy officials to
manage some aspects of the program and for those with oversight
responsibilities to determine whether Energy is meeting goals for
processing claims. The data system Energy uses to aid in case
management was developed by contractors without detailed specifications
from Energy. Furthermore, the system was developed before Energy
established its processing goals and did not collect sufficient information
to track Energy’s progress in meeting these goals. While recent changes to
the system have improved Energy’s ability to track certain information,
these changes have resulted in some recent status data being not
completely comparable with older status data. In addition, Energy will be
unable to completely track the timeliness of its processing for
approximately one-third of the cases that were being processed as of
December 2003 because key data are not complete. For example, Energy
established a goal of completing case development within 120 days of case
assignment to a case manager. At least 70 percent of the cases for which
case development was complete were missing dates corresponding to
either the beginning or the end of the case development process—data
that would allow Energy officials to compute the time elapsed during case
development.

Energy has not been sufficiently strategic in identifying and systematically
collecting certain data that are useful for program management. For
instance, Energy does not track the reasons why particular cases were
found ineligible in a format that can be easily analyzed. Systematic
tracking of the reasons for ineligibility would make it possible to quickly
identify cases affected by policy changes. For example, when a facility in
West Virginia was determined to be only a Department of Energy facility
and not also an atomic weapons employer, it was necessary for Energy to
identify which cases had been ruled ineligible because of employment at
the West Virginia facility. While some ineligibility information may be
stored in case narratives, this information is not available in a format that
would allow the agency to quickly identify cases declared ineligible for
similar reasons. Ascertaining the reason for ineligibility would at best
require review of individual case narratives, and indeed, Energy officials
report that it is sometimes necessary to refer back to application forms to
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find the reasons. As a result, if additional changes are made that change
eligibility criteria, Energy may have to expend considerable time and
resources determining which cases are affected by the change in policy.

In addition, because it did not adequately plan for the various uses of its
data, Energy lacks some of the data needed to analyze how cases will fare
when they enter the state workers’ compensation systems. Specifically, it
is difficult for Energy to predict whether willing payers of workers’
compensation benefits will exist using case management system data
because the information about the specific employer for whom the
claimant worked is not collected in a format that can be systematically
analyzed. In addition, basic demographic data such as the age of
employees is not necessarily accurate due to insufficient edit controls—
for example, error checking that would prevent employees’ dates of birth
from being entered if the date was in the future or recent past. Reliable age
data would allow Energy to estimate the proportion of workers who are
likely to have health insurance such as Medicare.

Insufficient tracking of program outcomes hampers Energy’s ability to
determine how well it is providing assistance to claimants in filing claims
for state workers’ compensation benefits. Energy has not so far
systematically tracked whether claimants subsequently file workers’
compensation claims or the decisions on these claims. However, agency
officials recently indicated that they now plan to develop this capability. In
addition, Energy does not systematically track whether claimants who
receive positive physician panel determinations file workers’
compensation claims, nor whether claims that are filed are approved, or
paid. Furthermore, unless Energy’s Office of Hearings and Appeals grants
an appeal of a negative determination, which is returned to Energy for
further processing, Energy does not track whether a claimant files an
appeal. Lack of information about the number of appeals and their
outcomes may limit Energy’s ability to assess the quality and consistency
of its decision making.
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A Shortage of
Qualified Physicians
to Issue
Determinations
Delays Filing of
Workers’
Compensation
Claims, and Claimants
May Receive
Inadequate
Information to
Prepare Them to
Pursue These Claims

Energy was slow in implementing its initial case processing operation, but
it is now processing enough cases so that there is a backlog of cases
awaiting physician panel review. With panels operating at full capacity, the
small pool of physicians qualified to serve on the panels may ultimately
limit the agency’s ability to produce more timely determinations.
Claimants have experienced lengthy delays in receiving the determinations
they need to file workers’ compensation claims and have received little
information about claims status as well as what they can expect from this
process. Energy has taken some steps intended to reduce the backlog of
cases.

Sufficient Cases Have Not
Always Been Available for
Physician Panel Review,
but Energy Has Increased
the Pace of Its Case
Development Processing

Energy’s case development process has not always produced enough
cases to ensure that the physician panels were functioning at full capacity,
but the agency is now processing enough cases to produce a backlog of
cases waiting for panel review. Energy officials established a goal of
completing the development of 100 cases per week by August 2003 to keep
the panels fully engaged. However, the agency did not achieve this goal
until several months later.

Energy was slow to implement its case development operation. Initially,
agency officials did not have a plan to hire a specific number of employees
for case development, but they expected to secure additional staff as they
were needed. When Energy first began developing cases, in the fall of
2002, the case development process had about 8 case managers. With
modest staffing increases, the program quickly outgrew the office space
used for this function. Though Energy officials acknowledged the need for
more personnel by spring 2003, they delayed hiring until additional space
could be secured in August. By November 2003, Energy had more than
tripled the number of case managers developing cases, and since that
month the agency has continued to process an average of more than

100 cases per week to have them ready for physician panel review.
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Energy transferred nearly $10 million in fiscal year 2003 funds into this
program from other Energy accounts. Further, after completing a
comprehensive review of its Subtitle D program, the agency developed a
plan that identifies strategies for further accelerating its case processing.
This plan sets a goal of eliminating the entire case backlog by the end of
calendar year 2006 and depends in part on shifting an additional

$33 million into the program in fiscal year 2004, to quadruple the case-
processing operation. With additional resources, Energy plans to complete
the development of all pending cases as quickly as possible and have them
ready for the physician panels. However, this could create a larger backlog
of cases awaiting review by physician panels. Because a majority of the
claims filed so far are from workers whose medical conditions are likely to
change over time, building this backlog could further slow the decision
process by making it necessary to update medical records before panel
review.

The Ability to Produce
More Timely Decisions
May Be Limited by the
Small Pool of Qualified
Physicians and Gaps in
Information They Need to
Quickly Decide Cases

Even though additional resources have allowed Energy to speed initial
case development, the limited pool of qualified physicians for panels may
limit Energy’s capacity to decide cases more quickly. Under the rules
Energy originally established for this program that required that each case
be reviewed by a panel of 3 physicians and given the 130 physicians
currently available, it could have taken more than 13 years to process all
cases pending as of December 31, without consideration of the hundreds
of new cases the agency is receiving each month.” However, in an effort to
make the panel process more efficient, Energy published new rules on
March 24, 2004, that re-defined a physician panel as one or more
physicians appointed to evaluate these cases and changed the timeframes
for completing their review. Under the new rule, a panel composed of a
single physician will initially review each case, and if a positive
determination is issued, no further review is necessary. Negative
determinations made by a single physician panels will require review by
one or more additional single-physician panels. In addition to revising its
rules, the agency began holding a full-time physician panel in Washington,
D.C., in January 2004, staffed by physicians who are willing to serve full-
time for a 2- or 3-week period.

®This 13-year estimate assumes that none of the pending cases would be determined
ineligible on the basis of noncovered employment or illnesses because we did not possess a
sufficient basis for projecting the number of pending cases that would be determined
ineligible in the future.
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Energy and NIOSH officials have taken steps to expand the number of
physicians who would qualify to serve on the panels and to recruit more
physicians, including some willing to work full-time. While Energy has
made several requests that NIOSH appoint additional physicians to staff
the panels, such as requesting 500 physicians in June 2003, NIOSH officials
have indicated that the pool of physicians with the appropriate credentials
and experience is limited.” The criteria NIOSH originally used to evaluate
qualifications for appointing physicians to these panels included: (1) board
certification in a primary discipline; (2) knowledge of occupational
medicine; (3) minimum of 5 years of relevant clinical practice following
residency; and (4) reputation for good medical judgment, impartiality, and
efficiency. NIOSH recently modified these qualifications, primarily to
reduce the amount of required clinical experience so that physicians with
experience in relevant clinical or public health practice or research,
academic, consulting, or private sector work can now qualify to serve on
the panels. NIOSH has revised its recruiting materials to reflect this
change and to point out that Energy is also interested in physicians willing
to serve on panels full-time. However, a NIOSH official said that he was
uncertain about the effect of the change in qualifications on the number of
available physicians. In addition, the official indicated that only a handful
of physicians would likely be interested in serving full-time on the panels.

Energy officials have also explored additional sources from which NIOSH
might recruit qualified physicians, but they have expressed concerns that
the current statutory cap on the rate of pay for panel physicians may limit
the willingness of physicians from these sources to serve on the panels.
For example, Energy officials have suggested that physicians in the
military services might be used on a part-time basis, but the rate of pay for
their military work exceeds the current cap. Similarly, physicians from the
Public Health Service could serve on temporary full-time details as panel
physicians. To elevate the rate of pay for panel physicians to a level that is
consistent with the rate physicians from these sources normally receive,
Energy officials recently submitted to the Congress a legislative proposal
to eliminate the current cap on the rate of pay and also expand Energy’s
hiring authority.

®In March 2004, Energy requested additional physicians from NIOSH that would result in
tripling the number of full-time equivalent physicians in 2004 and increasing the number of
full-time equivalent physicians by a factor of 6 in 2005.
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Panel physicians have also suggested methods to Energy for improving the
efficiency of the panels. For example, some physicians have said that more
complete profiles of the types and locations of specific toxic substances at
each facility would speed their ability to decide cases. While Energy
officials reported that they have completed facility overviews for most of
the major sites, specific site reference data are available for only a few
sites. Energy officials told us that, in their view, the available information
is sufficient for decision making by the panels. However, based on
feedback from the physicians, Energy officials are exploring whether
developing additional site information would be cost beneficial.

Energy Has Not
Sufficiently Informed
Claimants about the Status
of Their Claims and
Subsequent Aspects of the
Process

Energy has not always provided claimants with complete and timely
information about what they could achieve in filing under this program.
Energy officials concede that claimants who filed in the early days of the
program may not have been provided enough information to understand
the benefits they were filing for. As a consequence, some claimants who
filed under both Subtitle B and Subtitle D early in the program later
withdrew their claims under Subtitle D because they had intended to file
only for Subtitle B benefits or because they had not understood that they
would still have to file for state workers’ compensation benefits after
receiving a positive determination from a physician panel. After the final
regulations were published in August 2002, Energy officials said that
claimants had a better understanding of the benefits for which they were

applying.

Energy has not kept claimants sufficiently informed about the status of
their claims under Subtitle D. Until recently, Energy’s policy was to
provide no written communication about claims status between the
acknowledgment letters it sent shortly after receiving applications and the
point at which it began to process claims. Since nearly half of the claims
filed in the first year of the program remained unprocessed as of the
December 31, 2003, these claimants would have received no information
about the status of their claims for more than 1 year. Energy recently
decided to change this policy and provide letters at 6-month intervals to all
claimants with pending claims. Although the first of these standardized
letters sent to claimants in October 2003 did not provide information about
individual claims status, it did inform claimants about a new service on the
program’s redesigned Web site through which claimants can check on the
status of their claim. However, this new capability does not provide
claimants with information about the timeframes during which their
claims are likely to be processed and claimants would need to re-check
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While Workers’
Compensation Claims
for a Majority of
Cases Are Not Likely
to Be Contested,
Actual Compensation
Is Not Certain

the status periodically to determine whether the status of the claim has
changed.

In addition, claimants may not receive sufficient information about what
they are likely to encounter when they file for state workers’
compensation benefits. For example, Energy’s letter to claimants
transmitting a positive determination from a physician panel does not
always provide enough information about how they would go about filing
for state workers’ compensation benefits. A contractor in Tennessee
reported that a worker was directed by Energy’s letter received in
September 2003 to file a claim with the state office in Nashville when
Tennessee’s rules require that the claim be filed with the employer. The
contractor reported the problem to Energy in the same month, but Energy
letters sent to Tennessee claimants in October and December 2003
continued to direct claimants to the state office. Finally, claimants are not
informed as to whether there is likely to be a willing payer of workers’
compensation benefits and what this means for the processing of that
claim. Specifically, advocates for claimants have indicated that claimants
may be unprepared for the adversarial nature of the workers’
compensation process when an insurer or state fund contests the claim.

Energy officials recently indicated that they plan to test initiatives to
improve communication with claimants. Specifically, they plan to conduct
a test at one Resource Center that would provide claimants with additional
information about the workers’ compensation process and advice on how
to proceed after receiving a positive physician panel determination. In
addition, they plan to begin contacting individuals with pending claims this
summer to provide information on the status of their claims.

Our analysis shows that a majority of cases associated with Energy
facilities in 9 states that account for more than three-quarters of all
Subtitle D cases filed are not likely to be contested. However, the
remaining 20 percent of cases lack willing payers and are likely to be
contested. These percentages provide an order of magnitude estimate of
the extent to which claimants will have willing payers and are not a
prediction of actual benefit outcomes for claimants.
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A Majority of Cases in 9
States Are Not Likely to Be
Contested

The workers’ compensation claims for the majority of cases associated
with major Energy facilities in 9 states® are likely to have no challenges to
their claims for state workers’ compensation benefits. Specifically, based
on analysis of workers’ compensation programs and the different types of
workers’ compensation coverage used by the major contractors, it appears
that slightly more than half of the cases will potentially have a willing
payer. In these cases, self-insured contractors will not contest the claims
for benefits as ordered by Energy. Another 25 percent of the cases, while
not technically having a willing payer, have workers’ compensation
coverage provided by an insurer that has stated that it will not contest
these claims and is currently processing several workers’ compensation
claims without contesting them. The remaining 20 percent of cases in the 9
states we analyzed are likely to be contested. Because of data limitations,
these percentages provide an order of magnitude estimate of the extent to
which claimants will have willing payers.” The estimates are not a
prediction of actual benefit outcomes for claimants.

As shown in table 1, the contractors for four major facilities in these states
are self-insured, and Energy’s direction to them 